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Payment Eligibility and Payment
Limitation; Miscellaneous Technical
Corrections

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.

ACTION: Final rule.

SUMMARY: The Commodity Credit
Corporation (CCC) is amending the
regulations that specify payment
eligibility and payment limitation
requirements for participants in CCC-
funded programs. The amendments
made in this rule address comments
received on the interim rule and make
minor technical corrections. This rule
will apply to 2010 and subsequent crop,
program, or fiscal year payments for
participants in CCC-funded programs.
DATES: Effective Date: This rule is
effective January 7, 2010.

FOR FURTHER INFORMATION CONTACT:
James Baxa, Production, Emergencies
and Compliance Division, FSA, USDA,
telephone: (202) 720-3463. Persons with
disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact
the USDA Target Center at (202) 720—
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Background

CCC published an interim rule on
December 29, 2008 (73 FR 79267—
79284) implementing the payment
eligibility and payment limitation
provisions from the Food, Conservation,
and Energy Act of 2008 (Pub. L. 110-
246, the 2008 Farm Bill) that are
applicable to most CCC and FSA
commodity, price support, and

conservation programs. The rule
included specific payment limits for
affected programs, provisions for how
payments are attributed to individuals,
average Adjusted Gross Income (AGI)
limitation requirements for payment
recipients, and other eligibility criteria
that included actively engaged in
farming requirements and provisions for
minors. It included provisions that
certain CCC farm program payments
will be made only to persons and legal
entities actively engaged in farming, as
evidenced by contribution of land,
capital, or equipment and labor or
management to the farming operation.
The majority of the provisions in the
rule were requirements of the 2008
Farm Bill for which USDA had little or
no discretion.

The comment period for the rule
closed on January 28, 2009. CCC
received comments requesting that the
comment period be reopened. CCC
reopened the comment period until
April 6, 2009 (74 FR 6117). In response
to the interim rule, CCC received 5,060
comments, including comments from
producers, commodity groups,
cooperatives, producer associations,
lenders, crop consultants, certified
public accountants, attorneys, members
of Congress (both House and Senate),
State agricultural officials, crop
insurance agents, dairy farmers, cotton
processors, organic and sustainable crop
producers, commodity brokers, the
USDA Office of the Inspector General,
USDA agencies and employees,
teachers, animal scientists, farm
implement dealers, taxpayers, and a
restaurant chef. The majority of
comments raised questions or concerns
about specific parts of the rule. The rest
of the comments either supported parts
of the rule or raised general policy
issues about farm programs. Seventy-
three percent of the comments stated
that the payment eligibility rules need
to be made more restrictive, particularly
in the area of the requirements of active
personal management; two percent
asked for an exception for smaller
farming operations.

This rule specifies that for most types
of legal entities, the requirement that all
partners, stockholders, or members must
provide active labor or management
does not apply if: (1) Interest holders
who collectively hold at least 50 percent
interest in the legal entity are providing
personal labor or active personal

management; and (2) they all are
receiving, directly or indirectly, total
payments less than one payment
limitation. This was added to address
the comments that the restrictions
intended to end abusive practices by
passive investors should not negatively
impact smaller family farming
operations where older members may
not be active contributors. It is a change
from the interim rule that required all
partners, stockholders, and members in
a legal entity to provide active personal
labor or management for the legal entity
to be eligible for 100 percent of the
payment otherwise due the legal entity.

Also, in response to comments, this
rule makes minor clarifications to
ensure that the rule is clear and
consistent with our handbook and with
our current practice. This rule clarifies
that “actively engaged in farming”
provisions do not apply to Conservation
Reserve Program contracts and
extensions to such contracts made
effective on or after October 1, 2008. It
clarifies that determinations for joint
operations with six or more members
will be made by the FSA State office. It
clarifies that certain “actively engaged in
farming” requirements for a person can
be met if the spouse of that person
meets the requirements. It clarifies that
for a change to a farming operation to
be considered bona fide, one rather than
all of the items in the list of bona fide
changes must be met. It changes the
April 1 date in the minor child
provisions to the same June 1 date used
for attribution of payments. This is for
consistency since the manner in which
payments will be attributed for payment
limitation purposes depends in part on
whether or not a participant is a minor.
It clarifies the provisions for trusts and
estates to make them consistent with the
other sections regarding requirements
for contributions. These changes to the
rule are expected to have no substantive
impact.

This rule also implements minor
technical corrections, such as correcting
internal paragraph references and
inconsistent terminology, which are
expected to have no substantive impact.
Some of these changes were made in
response to comments received; others
were the result of our own review of the
regulation for clarity and consistency.
This rule amends 7 CFR part 1400 to
implement these changes.
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Discussion of Comments

The following provides a summary of
the comments received that were related
to each specific subpart or section and
the agency’s response, including
changes we are making to the
regulations.

Subpart A—General Provisions

The following discussion addresses
the comments received on Subpart A
identified by section.

Sec. 1400.1 Applicability

Comment: Wealthy farmers do not
need payments. Put a cap of $25,000 for
total payments.

Response: The limitations on
payments per person or legal entity for
the applicable period for the various
CCC and FSA programs are specified in
the 2008 Farm Bill. Therefore, we did
not make any changes to the rule in
response to the comment suggesting a
$25,000 cap.

Regarding payments to wealthy
farmers, as provided in the 2008 Farm
Bill and in § 1400.500 of the regulations,
persons and legal entities who exceed
certain average AGI limits are not
eligible for any payments or benefits for
the programs specified in this section;
and the average AGI limits in the
current regulations are lower than under
the Farm Security and Rural Investment
Act of 2002 (Pub. L. 107-171,
commonly known as the 2002 Farm
Bill). Therefore, we did not make any
changes to the rule in response to the
comment.

Comment: The elimination of a
limitation for the Marketing Assistance
Loans (MAL) and Loan Deficiency
Payments (LDP) payments is consistent
with the statute, but opens a potential
loophole.

Response: A limitation is applied to a
Marketing Loan Gain (MLG) and LDP,
not MAL. In any case, as noted in the
comment, the elimination of the cap on
payments per person or legal entity for
the applicable period for MLGs and
LDPs is specified in the 2008 Farm Bill.
Although there is now no limitation on
MLGs and LDPs, persons receiving
MLGs and LDPs are subject to other
requirements in this part, including
average AGI limitation provisions, so
there are practical limits to how much
a person or legal entity can qualify for
while still having to meet the other
requirements, particularly average AGI
provisions. The regulations comply with
the requirements in the 2008 Farm Bill;
therefore, we did not make any changes
to the rule in response to the comment.

Comment: How will this apply to the
Conservation Reserve Program (CRP)?

Will FSA release these contracts if over
half the ownership fails to qualify (due
to AGI or actively engaged)? If so, what
incentive is there to follow the
conservation practices? The provisions
in both §§1400.1 and 1400.201 appear
to require that a person be actively
engaged in farming to be eligible to
receive conservation benefits, which
was not in the 2008 Farm Bill and
therefore should not be in the rule.

Response: We will make a technical
correction to this section to clarify that
“actively engaged in farming” provisions
in the current regulations do not apply
to CRP contracts and extensions to such
contracts beginning October 1, 2008.
CRP contracts are subject to the
regulations in place at the time the
contract was executed, so the payment
limitation, “actively engaged in
farming,” and average AGI limits in the
current regulation do not apply to
contracts executed prior to October 1,
2008. For contracts executed before that
date, the regulations in the January 1,
2008 edition of the Code of Federal
Regulations apply.

The average AGI limitations in effect
when the contract was signed apply to
CRP, but those limitations apply only
when the initial contract is made; if the
person or legal entity’s average AGI
exceeds the limit in later years, they are
still eligible for annual rental payments
for the duration of that contract.

Comment: The table that identifies
payment limits identifies the Wetland
Reserve Program (WRP) limit of
$50,000. That is correct, but it needs a
footnote that the payment limit does not
apply to payments for perpetual or 30
year easements or under 30 year
contracts.

Response: We added that footnote in
this rule.

Sec. 1400.2 Administration

Comment: The interim rule should
state specifically who will determine
payment limitations and payment
eligibility for a joint operation with six
or more members.

Response: The determination will be
made by the FSA State office, as it has
been made in the past. We clarified that
in this rule.

Comment: If people need to provide
additional paperwork to FSA, allow
them to withdraw their application for
payment and resubmit; “stop” the 60
day determination clock as specified in
§1400.2(f). This has been done
sometimes in the past, but it would be
appropriate to specify it in the rule.

Response: This is and will continue to
be our practice, and is specified in our
handbook. Applicants have the option
to withdraw or change their farm

operating plan at any time. The 60 day
determination provision in the rule
requires the FSA county office to make
a timely determination; it does not
require the producer to submit
documentation within 60 days. If an
unfavorable determination is made,
based on the documentation provided, a
revised farm operating plan can be
provided to the county office. No
changes were made to the rule in
response to this comment.

Sec. 1400.3 Definitions

Some commenters support the
changes to the definition of capital, and
the provisions that require funding
provided to a farming operation to be
independent and separate from funding
provided to all other farming operations,
and requiring that a person or entity’s
contribution of capital be independent
from others. They also support the
clarification that advance program
payments are not considered capital
contributions, all the changes and
recommend they stay in the final rule,
and the definitions of contribution and
joint operation.

Comment: The definition of “capital”
is fine, but it is not used consistently in
§§1400.202, 1400.203, and 1400.204,
which appear to disqualify any land,
equipment, or capital acquired with a
loan.

Response: The use of the term
“capital” in sections §§ 1400.202,
1400.203, and 1400.204 is consistent
with the way it is defined, including the
provision that capital can include
borrowed (loaned) funding. Sections
1400.202, 1400.203, and 1400.204 do
further clarify appropriate loan terms,
including guarantees and co-signers, for
loans used for eligible “actively
engaged” contributions of capital, land,
and equipment. Those sections do not
automatically disqualify all land,
equipment, or capital acquired with a
loan. No changes were made to the rule
based on this comment.

Comment: The rule is not consistent
on using the term “joint operation” as
defined. Sections 1400.6(a) and
1400.106(b), for example, use slightly
different terms. Change the references to
general partnerships or joint ventures in
those sections to “joint operation.”

Response: We agree that the term
“joint operation” should be used
consistently. We will change §§ 1400.6
and 1400.106 to use the term “joint
operation.”

Comment: Change the definition of
“family member” to include nieces and
nephews. The definition will not allow
some family members to be eligible, for
example, a farmer will not be eligible for
a direct payment if the farming partner
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is the spouse’s uncle; the farmer is not
a direct descendent.

Response: The definition of family
member in the rule is the definition that
is required by the 2008 Farm Bill. The
definition in the 2008 Farm Bill was
clear and complete as written.
Therefore, we did not make any changes
to the rule in response to the comment.

Comments: A more rigorous
definition of active personal
management is needed; too many
people per legal entity are qualifying for
payment eligibility based on only active
personal management. Change the
definition of “active personal
management” to be a measurable,
quantifiable standard. That term as it is
further used in the definitions of
“contribution” and “significant
contribution” represents a potential
loophole. Set a specific monetary or
time requirement; ideally, 1000 hours or
50 percent of the total hours necessary
to conduct a farming operation of
comparable size.

Add the words, “on a regular,
substantial, and continuing basis” to the
definition of “active personal
management,” including “day to day”
supervision and “services including but
not limited to significant on-site
services.”

Response: The definition of what
constitutes a significant contribution is
provided by regulation, not by statute
and could be changed. We recognize the
difficulty in determining the
significance of a management
contribution under the current
definition and the desirability of a
measurable, quantifiable standard.
However, unlike labor, the significance
of a management contribution is not
appropriately measured by the amount
of time a person spends doing the
claimed contribution. The current
regulatory definition of a significant
contribution of active personal
management has been in effect for over
20 years; Congress has not mandated a
more restrictive definition during that
time, including in the 2008 Farm Bill.
However, we are currently exploring
whether the current definition could be
amended in a manner that would be
fair, equitable, and enhance program
integrity. At this time, no changes were
made as the result of this comment and
other related comments.

Comment: Do not allow a combined
contribution of labor and management
to be counted as a “significant
contribution” in the definition. Define
both with a quantifiable standard.

Response: A strict division of
responsibilities between labor and
management is not a realistic
expectation for many smaller farming

operations, where actively engaged
members of the operation typically do a
combination of both. A significant
contribution by an actively engaged
farmer often does include a combination
of labor and management. No changes
were made as a result of this comment.

Comment: “Commensurate” is used
throughout, but never defined. Since it
is crucial to payment eligibility, need to
define it.

Response: “Commensurate” is not
defined in this rule, because it is
utilized based upon its common
dictionary definition and is not used in
a special way in the rule. When making
a determination regarding
commensurate contributions, we have
not required and will not require that
the contribution be exactly proportional
to the ownership share. No changes
were made to the rule as a result of this
comment.

Sec. 1400.5 Denial of Program
Benefits

Comment: It is unfair to consider
fallow land or land with no production
as an example of a scheme or device.
Sometimes producers make mistakes
providing information. The current test
for scheme or device in the regulation
is too difficult to meet and is arbitrary
and capricious.

Response: Land where no crops are
grown or commodities produced is
provided as a factor in an example of a
scheme or device in the rule. Also, it is
listed as one indicator of a possible
scheme or device; it has not and will not
be used as the only proof that a scheme
or device has occurred. The term
“fallow” land did not appear in the
previous rule or the preamble.

The requirement to deny program
benefits to persons who have
participated in a scheme or device is in
the 2008 Farm Bill, and the statute also
gives the Secretary discretionary
authority to decide what other serious
actions merit denial of benefits. The
expanded provisions on denial of
benefits are consistent with the general
policy of the 2008 Farm Bill to tighten
payment limits and payment eligibility.
We agree with Congress that it is
important to prevent taxpayer money
being used to reward fraud, and
particularly to prevent schemes such as
“creating a business arrangement using
rental agreements and other
arrangements to conceal the interest of
a person or legal entity in a farm or
farming operation for the purpose of
obtaining program payments the person
or legal entity would otherwise not be
eligible to receive.” Therefore, we did
not make any change to the rule in
response to this comment.

Comment: The section on submitting
false information should include the
words “knowingly” and “intentionally,”
to make it clear that accidentally
submitting wrong information will not
be considered fraud.

Response: The rule does refer to
“knowingly” engaging in the creation of
a fraudulent document. By dictionary
definition, fraudulent means
intentionally false. Therefore, we did
not make any changes to the rule in
response to the comment.

Sec. 1400.7 Commensurate
Contributions and Risk

Comment: Changing “at risk” to “at
risk for a loss” is not supported by
statute; it is unclear how a person’s risk
could be measured to determine
whether it is commensurate to the
claimed share of profits and losses. All
members of a partnership are 100
percent liable for a loss. One partner
may have substantially greater personal
assets at risk outside the partnership
than another partner.

Response: This change was intended
only to clarify that persons who share
no risk in the crop are not eligible for
payment; no one should be made
eligible or ineligible by this wording
change. Also, the dictionary definition
of risk includes exposure to the chance
of loss. Therefore, we did not make any
changes to the rule in response to the
comment.

Subpart B—Payment Limitation

The following discussion addresses
the comments received on Subpart B
identified by section.

Sec. 1400.100 Revocable Trust

Comments: What about revocable
living trusts? The IRS does not
recognize this as an entity with
independent tax status, but USDA does,
so a person can not qualify as actively
engaged because land is leased through
the trust, and a family member is the
trustee.

This rule can be read to require a
living trust to be treated as an entity
subject to its own payment limitation.
There should be an exception for living
trusts created by a husband and wife,
where they are the sole beneficiaries,
the trust uses one of their social security
numbers, and the trust income is
reported on their individual returns. It
looks like this rule requires that with a
trust, two people who would normally
qualify for two payments would be
eligible for only one payment, or be
forced to apply as cash rent tenants on
their own land.
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Response: The 2008 Farm Bill clearly
specifies that “a revocable trust shall be
considered to be the same person as the
grantor of the trust,” which is reflected
in the rule. The tax status of such trust
is irrelevant for the purposes of payment
eligibility. We cannot attribute two
payment limitations to one Social
Security number. Therefore, we did not
make any changes to the rule in
response to the comment.

Sec. 1400.101 Minor Children

Comment: The provision attributing
payments received by a minor to the
parent who receives the greater amount
of farm payments exceeds the authority.
The payments must be attributed
equally to the parents, not to the one
receiving the greater payments.

Response: The 2008 Farm Bill
requires that payments received by a
child under the age of 18 be attributed
to the parents of the child. It also
authorizes the Secretary to “issue
regulations specifying the conditions
under which the payments received by
a child under the age of 18 will not be
attributed to the parents of the child.”
The 2008 Farm Bill does not require that
the payments be attributed equally, and
it gives the authority to set exceptions,
so the regulation is within the authority.
This provision prevents actions to evade
the payment limitation provisions
through manipulation of the attribution
of payments received by minor children.
Therefore, we did not make any changes
to the rule in response to the comment.

Sec. 1400.102 States, Political
Subdivisions, and Agencies Thereof

Some commenters support the
requirement that payments to States be
used to support public schools.

Comment: The 2008 Farm Bill
allowed an exception to the payment
limits for States with a population of
less than 1,500,000. The rule should
specify that.

Response: We will add a provision to
the rule specifying that the population
will be determined using the most
recent U.S. Census Bureau data, and
specifying the 1,500,000 threshold.
Using 2008 data, the list of States that
meet the criteria are: Alaska, Delaware,
Hawaii, Maine, Montana, North Dakota,
New Hampshire, Rhode Island, South
Dakota, Vermont, and Wyoming.

Comment: States with populations
greater than 1,500,000 should still be
eligible for full benefits.

Response: The 2008 Farm Bill states
that States may receive direct, counter-
cyclical, or Average Crop Revenue
Election (ACRE) payments not to exceed
$500,000, and that the payments may
only be used to maintain a public

school; there is an exception for States
with a population less than 1,500,000.
We do not have the authority to expand
that exception to all States. Therefore,
we did not make any changes to the rule
in response to the comment.

Comment: State lands should still be
eligible for CRP.

Response: CRP contracts are
administered under the regulations in
place when the contract was
established. Any State lands already
under a CRP contract approved prior to
October 1, 2008 will remain subject to
the rules in 7 CFR part 1400 in effect
when the contract was approved.
However, new contracts will be
established under the current rules, and
State lands will not be eligible for new
CRP enrollments or extensions. We did
not make any changes to the rule in
response to the comment.

Sec. 1400.104 Changes in Farming
Operations

Comment: For a farming operation of
economically viable size, the
requirement to add twenty percent base
acres in order to qualify another family
member will require adding hundreds of
acres to the farm. This is an
unreasonable hardship.

Response: As stated in the preamble
to the previous publication of the
payment eligibility and limitation rule,
additional persons or legal entities
beyond one for payment limitation
purposes may be recognized if an FSA
State office specialist determines that
the increase in base acres was of a
magnitude that would support further
additions to the farming operation of
persons or legal entities for payment
limitation purposes. Also, the
“substantive change” provisions were
announced well in advance of the 2009
crop year, so that operations would have
time to adjust. As specified, the addition
of a family member to a farming
operation will be considered a bona fide
and substantive change if they also meet
the “actively engaged in farming”
requirements of § 1400.208. One, not all,
of the bona fide changes listed in the
rule must occur for the change to be
considered bona fide; we changed the
rule to make it clearer that the list of
changes considered bona fide is an “or”
list, not an “and” list.

Comment: Is “amount” of equipment
or land transferred a dollar value or the
number of pieces of equipment or acres
of land? Specify which it is in the rule.

Response: The regulation also refers
to fair market value, so the regulation is
already clear that dollar value is meant.
Therefore, we did not make any changes
to the rule in response to the comment.

Comments: Several comments address
the issue of substantive change, and
seller financing, when the buyer or new
partner is a non-family member.
Prohibiting seller financing of land or
equipment is unduly burdensome. The
use of seller financing is a key
component of succession planning and
is critical in attracting young and
beginning farmers. In many cases, this
provision will eliminate the ability of
beginning farmers an opportunity to
enter farming.

For example, if a 67-year-old farmer
tries to get a new farmer started to take
over the farm, the new farmer is likely
to be young and have little capital. If
they start as partners, this will be a
problem under the substantive change
rule. If the farmer is only getting one-
third of the maximum payment, why is
there a problem adding a new person?
The rules should be waived for persons
who are not near the payment limit.

Another example is a farmer planning
to retire who wants to add a niece’s
husband to the farm. He is not a direct
descendent. Why must the farmer lose
half the farm payment, which is only a
third of the maximum payment anyhow,
for helping a new farmer?

This prevents a farmer from buying
out his neighbor if there is any kind of
seller financing. This is unduly
restrictive.

Response: The previous rule did not
change the provisions about seller
financing when the buyer or new
partner is a non-family member; the
provisions have been substantially
similar for the past twenty years. FSA is
not prohibiting seller financing; it is
merely setting the regulations for the
changes to the farming operation that
will justify payment eligibility for
another person or legal entity. We did
not make any changes to the rule in
response to the comments.

Comment: Add a clause in
§ 1400.104(a)(3)(ii) that the FSA State
office makes the substantive
determination that the change supports
additional persons or entities to the
farming operation “based solely on the
expectation to benefit from the
commercial success of the farming
operation.” In other words, the change
should be obviously to increase the
profits of the farming operation, not just
to maximize government payments.

Response: The purpose of § 1400.104
is to specify that substantive changes to
the farming operation must in fact be
bona fide and substantive to change the
payment eligibility for the operation.
The 2008 Farm Bill requires these
provisions. It does not specify that the
change must also be financially prudent;
that change would exceed our
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discretionary authority. The payment
limitations regulations are intended to
limit farm program payments to persons
and legal entities actively engaged in
farming and with average AGI below
certain thresholds, rather than to limit
payments to financially prudent persons
and legal entities. Therefore, we did not
make any changes to the rule in
response to the comment.

Comment: We strongly support the
changes in § 1400.104(a)(4) and (a)(5),
which end some abusive sales and gifts
practices formerly used to dodge the
payment limits. To further strengthen
these paragraphs, add that the former
owner has “no direct or indirect
control.”

Response: We will make this change
to the rule.

Sec. 1400.105 Attribution of Payments

Comment: Under IRS tax law, a C
corporation is taxed as a separate entity,
and tax liability does not extend to
stockholders. How can USDA legally
attribute payments to a corporation to
the stockholders? C corporations are not
“pass through” entities.

Response: The 2008 Farm Bill
specifically requires that “attribution of
payments made to legal entities be
traced through four levels of ownership
in legal entities.” The tax status of an
entity is irrelevant for the purposes of
attribution of payments. Therefore, we
did not make any changes to the rule in
response to the comment.

Comment: Charitable organizations do
not necessarily have members or
owners. Add a new paragraph saying
that if the charity does not have
members or owners, the payment will
be attributed as if it had one member,
itself.

Response: That is how payments to a
charitable organization will be
attributed under the current regulations.
Therefore, we did not make any changes
to the rule in response to this comment.

Subpart C—Payment Eligibility

The following discussion addresses
the comments received on Subpart C by
section.

Sec. 1400.201 General Provisions for
Determining Whether a Person or Legal
Entity Is Actively Engaged in Farming

Some commenters support the
addition of “and separately,” and similar
language, as well as the requirement
that the risk be commensurate with the
share of the operation.

Comment: Remove the “actively
engaged in farming” provisions. Farming
operations members that have outside
jobs cannot work on the farm, but the

money from FSA programs helps hire
farm hands and buy new equipment,
helping the local economy.

Response: The 2008 Farm Bill
requires that actively engaged in
farming is an eligibility requirement for
certain payments. Therefore, we did not
make any changes to the rule in
response to the comment.

Comment: The requirements in
§§1400.105 and 1400.204 requiring
separate, distinct, identifiable, and
documentable contributions, and
similar provisions, are not realistic
given the ways farms really operate and
discriminate against spouses. Decisions
and workloads are typically shared by
family members on a family farm, and
it is hard to separate one person’s
contribution. The “independently and
separately,” “separate and distinct,” efc.
requirements for contributions in this
section are confusing, possibly
redundant, and likely to be
inconsistently applied at the local level.
Also, it appears to be more restrictive
than was required by the 2008 Farm
Bill.

Response: The 2008 Farm Bill
requires us to determine whether
someone is actively engaged in farming
based on their contributions to the
farming operation and their share of the
profits or losses, “commensurate with
the contributions of the person to the
farming operation.” To determine
whether a person’s contributions and
share of the profits and losses are
commensurate with their contributions,
we need to know what their separate,
distinct, identifiable, and documentable
contributions are. In other words, we
need to know what specific
contributions they made in order to
verify that they are actively engaged in
farming, and the specific contributions
must be documentable. With regards to
spouses, as specified in § 1400.202, if
one spouse is actively engaged in
farming, the other is considered to have
made a contribution of labor or
management to that farming operation.
The 2008 Farm Bill requires us to have
actively engaged in farming as an
eligibility requirement for certain
payments. Therefore, we did not make
any changes to the rule in response to
the comment.

Comment: Require a person to
actually work on a farm to be an “active
farmer.” Do not let insurance
policyholders and corporate staff
receive payments. A conference call is
not farming.

Response: The 2008 Farm Bill
requires us to have actively engaged in
farming as an eligibility requirement for
certain payments. Personal labor
contributed to a farming operation

would, by its nature, require that the
person actually work on the farm.
However, in lieu of a significant
contribution of personal labor, the
statute also allows a significant
contribution of active personal
management. Management encompasses
more than on-site supervision; therefore,
it would be overly restrictive and not
supported by statute to make the change
suggested by the comment. However, we
are currently exploring whether the
current definition could be amended in
a manner that would be fair, equitable,
and enhance program integrity.
Therefore, we did not make a change to
the rule in response to this comment
and other related comments.

Comment: Except for the spouse
provisions, the changes to the actively
engaged provisions are not required by
the 2008 Farm Bill. Withdraw them, or
at least delay implementation.
Implement the 2008 Farm Bill that
reflects the intent of Congress, no more,
no less. Congress could have directed
USDA to change the definition of
actively engaged, but they did not. They
had every opportunity, but chose not to,
so it is clear the congressional intent
was not to change the actively engaged
provisions. So, withdraw the entire
actively engaged changes.

Response: The provisions in this rule
do not exceed our discretionary
authority and are within the provisions
set by the 2008 Farm Bill, which does
in fact amend the provisions for what
constitutes “actively engaged in
farming.” We did comply with the
requirements of the 2008 Farm Bill; as
discussed in further detail in a response
to a comment on § 1400.204, we did
provide an exception to the requirement
that all stockholders or members in a
legal entity such as a corporation must
contribute personal labor or active
personal management.

Comment: Payments should only go
to people who are resident farmer
operators; people who perform on a
regular basis the day-to-day work of that
farm unit, or someone who previously
farmed that unit and is now renting it
out on a crop share basis. Off-farm
owners should not be eligible, even if
they provide off-site management or
supervision.

Response: The suggested change is
beyond our statutory authority. As
indicated previously, we are exploring
whether the current definition of a
significant contribution of active
personal management could be
amended in a manner that would be
fair, equitable, and enhance program
integrity. Therefore, we did not make a
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change to the rule in response to this
comment and other related comments.

Comment: If one spouse is actively
engaged, the other should automatically
qualify, whether the land is owned or
rented.

Response: Section 1400.202 specifies
that if one spouse, or an estate of a
deceased spouse, is determined to be
actively engaged in farming, the other
spouse is considered to have made a
significant contribution of active
personal labor or management, only to
the same farming operation. This is not
to say that the spouse will automatically
meet the other requirements of being
actively engaged in farming;
contributions of land, capital, or
equipment are generally also required to
qualify as actively engaged in farming.
There is no difference if the land is
owned or rented with respect to spousal
eligibility. The 2008 Farm Bill requires
us to have actively engaged in farming
as an eligibility requirement. Therefore,
we did not make any changes to the rule
in response to the comment.

Sec. 1400.202 Persons

Some commenters strongly support
the “independently and separately”
language.

Comments: Under the old “3 entity”
rule, many farms set up complex
corporate structures to maintain
eligibility. Now, they are being
penalized and spouses will not be
eligible. Delay the rule so that people
have time to meet the new rules. For
example, some farmers organized their
family business around the 3 entity rule.
More time is needed to adjust to the
new rules. Also, a “farm wife” should be
automatically considered to have made
a separate and distinct contribution.
Equal spousal qualification rules should
apply regardless of the operation’s legal
structure.

The provision for spouses
discriminates against spouses who
operate as part of an entity or
corporation. All spouses of actively
engaged producers should be
considered actively engaged.

Response: Equal spousal qualification
rules do apply regardless of the
operation’s legal structure, as specified
in further detail in our handbooks. We
cannot delay implementation of the
rule. We do not agree that the rule
penalizes spouses in a farming
operation. The previous rule included a
provision by which if one spouse is
determined to be actively engaged in
farming, the other spouse is credited for
the purposes of payment eligibility with
making significant contributions of
active personal labor or active personal
management to the farming operation.

While each spouse may now have their
own respective limitation, each must
also meet applicable program and
payment eligibility requirements to
receive program benefits. This is not to
be construed as meaning if one spouse
qualifies for payment, the other
automatically qualifies as well. As
previously mentioned, both spouses
must make significant and requisite
contributions to the farming operation
that are commensurate with their
claimed shares to be considered actively
engaged in farming and eligible for
program benefits. We did not make a
change to the rule in response to this
comment; we have further clarified in
our handbooks that spouse qualification
rules apply regardless of the operation’s
legal structure.

Comment: The provision for spouses
discriminates against single people.

Response: The provisions for spouses
are as required by the 2008 Farm Bill.
Therefore, we did not make any changes
to the rule in response to the comment

Comment: To preserve the long term
viability of the soil, eligible persons
should be owners of the property that
they farm and for which they are
receiving payments.

Response: The 2008 Farm Bill does
not restrict eligibility to landowners
although specific provisions for
landowners are provided. Therefore, we
did not make any changes to the rule in
response to the comment.

Comment: If a spouse has arthritis and
can not perform labor or management,
does that impact eligibility under CRP?
It appears that the rule discriminatory
towards people with health issues.

Response: Under the provisions of
this rule, if one spouse is determined to
be actively engaged in farming, the other
spouse is credited for the purposes of
payment eligibility with making
significant contributions of personal
labor or active personal management to
the farming operation. In any case,
actively engaged in farming provisions
do not apply to CRP contracts approved
on or after October 1, 2008. We did not
make any changes to the rule in
response to the comment.

Comment: The exemption for minor
children for actively engaged should
also apply to retired parents.

Response: There is no exemption for
minor children for actively engaged in
farming in 7 CFR part 1400. This rule
changes § 1400.203 to clarify that at
least 50 percent, rather than all, of the
members, partners, or stockholders in
an entity must make a contribution for
the members, partners, or stockholders
of the joint operation to be considered
actively engaged. That provision may

help retired parents in a family entity
qualify for payment.

Comment: The spouse provision
should make it clear that the spouse’s
active engagement will be considered to
be “commensurate” with their interest.
Also, it should apply in the context of
the cash rent tenant rule.

Response: It does apply, and we
believe that it is clear. We have clarified
this in our handbooks.

Comment: If an adult child is trying
to start a farm and is renting land from
their parents, it is unreasonable that the
parents cannot cosign or guarantee a
loan in order for their adult child to
obtain the operating money? If farmers
change an operation’s structure FSA is
now telling them that they are told they
will be out of compliance with USDA’s
Risk Management Agency.

Why is a parent prohibited from co-
signing a loan for an adult child that is
renting land from them?

Response: The rule does not prevent
co-signing a loan; it only determines
payment eligibility and payment
limitations. A person who is renting
land from someone who also co-signed
a loan may not meet the requirements
for “actively engaged in farming.” We
did not change the rule in response to
these comments.

Comment: Why does FSA care about
interest rates and repayment schedules?
Why are you dictating the terms of
financial agreements?

Response: The 2008 Farm Bill
requires us to determine whether
someone is actively engaged in farming
based on their contributions to the
farming operation and their share of the
profits or losses, “commensurate with
the contributions of the person to the
farming operation.” To determine that
the contribution of land, capital, or
equipment is in fact from that person,
we need this information. If the
contribution is funded with a loan, we
need this information to ensure that
there are not improperly favorable
“sweetheart” funding agreements
between members of a farming
operation set up for the purposes of
evading payment eligibility provisions.
We did not make any changes to the
rule in response to this comment.

Sec. 1400.203 Joint Operations

Comments: A more rigorous
definition or measurable standard for
active personal management is needed;
too many people per entity are
qualifying for payment eligibility based
on only active pe